CONG TY LUAT TNHH HUNG THANG

An 18 56 05/2016/AL

Puwoc Hpi dong Tham phdn Toa dn nhén dén téi cao théng qua ngay 06 thang 4 nam 2016 va
diege cong bo theo Quyét dinh s6 220/QD-CA ngdy 06 thang 4 nam 2016 ciia Chanh én Toa
dn nhdn dan toi cao.

Nguon an l¢:

Quyét dinh giam ddc tham sb 39/2014/DS-GDT ngay 09-10-2014 ciia Hoi dong Tham phan
Tda 4n nhan dan toi cao vé& vu an “Tranh chép di san thira k& tai Thanh phé H6 Chi Minh
gitra nguyén don la ba Nguyén Thi Thudng, ba Nguyén Thi Xuan védi bi don 1a 6ng Nguyén
Chi Trai (Cesar Trai Nguyen), chi Nguyén Thi Thily Phuong, ba Nguyén Thi Bich Pao;
nguoi c6 quyén lgi, nghia vu lién quan 1a Nguyén Thi Xé&, Nguyén Chi Dat (Danforth Chi
Nguyen), Nguyén Thuan Ly, Nguyén Thi Trinh, Nguyén Chi Btrc, Nguyén Thi Thiy Loan,
Pham Thj Lién, Pham Thi Vui, Tran Ptc Thuan, Tran Thanh Khang.

Khai quat n¢i dung cia an I¢:

Trong vu an tranh chéap di san thira ké, c6 duong su thudc dién duoc hudng mot phan di san
thira ké va c6 cong sitc dong gop vao viée quan 1y, ton tao di san thira ké nhung khong dong ¥
viéc chia thira ké (vi cho rﬁng da hét thoi hiéu khoi kién veé thira ké), khong co6 yéu clu cu thé
vé viéc xem xét cong suc dong gop cua ho vao viéc quan ly, ton tao di san thira ké; néu Toa
an quyét dinh viéc chia thira ké cho céc thira ké thi phai xem xét vé cong strc dong gop ctia ho
vi yéu cau khong chia thira ké ddi vai di san thira ké 16n hon yéu ciu xem xét vé cong strc.

Quy dinh ciia phap luat lién quan dén an 1¢:
Khoan 1 Diéu 5 va Piéu 218 ctia Bo luat td tung dan su nim 2004;
Tiwr khoa cia an 1€:

“Yéu cau khoi kién”; “Yéu cau phan t6”; “Cong sttc dong gop vao viéc quan ly, ton tao di san
thtra ke”.

NOI DUNG VU AN

Tai don khoi kién ngay 18-7-2008 va trong qua trinh giai quyét vu an, ba Nguyén Thi
Thuong, ba Nguyén Thi Xuan trinh bay: Cha me cac ba la cu Nguyén Vian Hung (chét nim
1978), cu Lé Thi Ngu (chét naim 1992) c6 06 nguoi con 1a ba Nguyén Thi Xé&, ong Nguyén
Chi Trai, ba Nguyén Thi Xuan, ba Nguyén Thi Thuong, ba Nguyén Thi Trinh va 6ng Nguyén
Chi Trai. Ong Trai c6 vo 12 ba Ong Thi Manh va c¢6 05 ngudi con 13 anh Nguyén Thuan Ly,
anh Nguyén Thuan Huy, chi Nguyén Thi Quéi Puong, anh Nguyén Chi Pat (sinh nim 1966)
va anh Nguyén Chi DPat (sinh nim 1968). Tai Quyét dinh s6 413/2008 ngay 31-3-2008, Toa
an nhan dan Thanh phé Hb Chi Minh da tuyén bd ong Trai, ba Manh, anh Thuan Huy, chi
Quéi Puong, anh Nguyén Chi Pat (sinh nim 1968) 14 di chét.

Can nha sb 263 duong Tran Binh Trong, Phuong 4, Quan 5, Thanh phé Hd Chi Minh do cu
Hung, cu Ngu nhan chuyén nhuong dat ciia 6ng Dao Thanh Phung nam 1953, d¢én nam 1966
thi hai cu xdy dung nha ¢ nhu hién nay. Nha dat chua dugc cp gidy chimg nhan quyén s
hitu nha 6, quyén su dung dat, chi moi ké khai nam 1999. Cu Hung, cu Ngu chét déu khong
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dé lai di chtc, can nha hién nay do chi Nguyén Thi Thaty Phuong 1a con 6ng Nguyén Chi Trai
dang quan 1y. Qua trinh quan 1y, chi Phuong cho ba Nguyén Thi Bich Pao thué mot phan cin
nha dé lam 10 banh mi. Khi chi Phuong ¢ ddy c6 stra chira nha nhung khéng dang ké. Vo
chdng 6ng Trai khong c6 dong gop gi vao viée xdy dung va stra chita vi 6ng Trai di cai tao,
con ba Tu vo 6ng Trai khong c6 nghé nghiép, con con bé khong ¢ thu nhap dé c6 tién dong
g6p. Néu chi Phuong c6 chimng ctr chimg minh chi phi sira chita va yéu cau thi cac ba sé tra.

Céac nguyén don yéu cau chia thira ké cin nha nay theo quy dinh cta phap luat va xin duoc
nh4n nha, hoan lai bang tién cho céc thira ké khac. Chi Phuong khong thudc dién thira ké nén
phai tra lai nha, khong dong y hd tro chi Phuong di noi khéc.

Bi don 1a chi Nguyén Thi Thaty Phuong trinh bay: Chi théng nhit vé quan hé gia dinh. Cha
chi 1a ong Nguyén Chi Trai, me chi 1a ba Nguyén Thi Tu c6 03 ngudi con gém chi, anh
Nguyén Chi Ptic, chi Nguyén Thi Thuy Loan (anh Pirc, chi Loan hién séng ¢ Canada). Can
nha s6 263 duong Tran Binh Trong la ctia ong ba ndi chi mua tir nim 1953, khi d6 13 nha
ngoi, vach van. Nam 1955, cha chi két hon v6i me chi va cha me chi & tai cdn nha ndy. Nam
1978 cha chi xuat canh sang My, me chi chét nam 1980. Chi song tai cin nha nay tir nho dén
nay, da stra chira nha nhiéu Ian nhu 1am ctra nhém, xay tuong phan gac limg, lat gach men san
thuong, xay tudng phia sau nha. Chi c6 phﬁn thira ké ctia cha chi vi nam 2006 cha chi da lap
to cho dut chi tai san thira ké & Viét Nam nén chi duoc phén thira ké ma cha chi duoc hudng
ctia cu Hung, cu Ngu. Chi khong dong ¥ yéu cau ciia cac nguyén don, vi thoi hiéu chia thira
ké da hét, hién tai chi va 02 con cua chi dang song tai cin nha nay. Chi ¢ cho ba Nguyén Thi
Bich Pao thué mét phan nha 1am 16 banh mi, chi va ba Pao s& ty giai quyét v6i nhau vé viéc
thué nha.

Bi don 1a 6ng Nguyén Chi Trai trinh bay: Tai vin ban ngay 14-10-2009, ong Trai c6 don dé
nghi ¢6 noi dung ngay 25-4-2006 6ng c6 gidy cho dut tai san thira ké ctia ong cho chi Phugng
duoc hudng phﬁn tai san thira ké ma ong dugc hudng cia cha me tai Viét Nam, nay ong xin
hily bo van ban trén va bang vin ban nay éng xin ity quyén cho ba Thudng, ba Xuan thay mat
ong tai Toa an, khi Toa xét xtr xong phan tai san thira ké ciia 6ng xin dugc trao hét cho con
trai 6ng 12 anh Nguyén Chi Puc hién cu tri tai Canada.

Sau khi xét xir so tham, ngay 22-4-2010, 6ng Trai c6 Pon tuong trinh ndi dung dng khong
ddng y chia thira ké nha 263 Tran Binh Trong ma giao cho chi Phuong tiép tuc trong nom dé
&, ong va vo ong dd co cong stirc dong gop tién ciia vao cin nha nay. Nhung dén ngay 14-7-
2010, 6ng Trai lai ¢ van ban c6 ndi dung dng cho con trai 1a anh Nguyén Chi Puc phan tai
san ong duoc nhan thira ké ctia cha me. Ngay 11-3-2011, 6ng Trai ¢6 To tudng trinh ndi dung
ong dong y voi quyét dinh ctia Ban an so tham, 6ng khong khang céo.

Ngudi cb quyén loi nghia vu lién quan:

- Ba Nguyén Thi Trinh (12 con cu Hung, cu Ngy) trinh bay: Ba thdng nhat nhu trinh bay cua
cac nguyén don vé quan hé gia dinh va ngudn gdc tai san. Nam 1966 nha bi hu dot, cha me ba
c6 stra lai nha co su dong gop cua cac con trong d6 c¢6 ba nhung ba khong yéu cau phan ba da
dong gop. Viée chi Phuong cho rang cha me chi va chi c6 dong gop trong viéc stra chita nha
1a khong dung. Ba dé nghi ky phan thira ké cua ba giao cho ba Xuan, ba Thuong quan 1y; dé
nghi ba Pao, chi Phugng tra lai nha.
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- Anh Nguyén Chi Dat (sinh nim 1966), anh Nguyén Thuan Ly trinh bay: Cha me cac anh 1a
ong Nguyén Chi Trai, ba Ong Thi Manh cung 03 ngudi em cuia cac anh déu di chét trén bién
khi vuot bién vao nim 1982. Céac anh dong ¥ véi ¥ kién cta nguyén don vé viée chia thira ké,
xin dugc huong thira ké tai san cua cu Hung, cu Ngu va giao cho ba Thudng, ba Xuan quan
ly.

- Ba Nguyén Thi X¢é (I con cta cu Hung, cu Ngu) théng nhét voi trinh bay cia cac nguyén
don vé quan hé gia dinh va yéu cau cua cac nguyén don, ky phan thira ké ba duoc hudng cho
02 con cua ba la Pham Thi Vui va Pham Thi Lién.

- Loi khai cta chi Nguyén Thi Thay Loan, anh Nguyén Chi Durc theo gidy uy quyén 1ap ngay
21-5-2007 (d3 dugc hop phap hoa lanh sy) thi chi Loan, anh Ptic iy quyén cho chi Phugng
quyét dinh moi sy viéc lién quan dén nhing tranh chap hay phan chia tai san va nha dit bén
Viét Nam (Gidy iy quyén nay do chi Phuong xuat trinh theo don cuia chi Phugng dé ngay 25-
3-2011, sau khi xét xir so tham).

Chi Loan c6 don (kém theo van ban ty quyén) c¢6 ndi dung xin vang mat phién toa ngay 13-8-
2009. V& tai san tranh chip cha me chi c6 tién dong gop, con cac cd chii khac khong dong gop
gi. Sau nam 1975, moi nguoi di hét, chi con minh chi Phuong ¢ vdi ong ba, dé nghi Toa cho
chi Phugng ¢ lai nha dét tranh chép.

Tai Ban an dan sy so thim s6 3363/2009/DSST ngay 18-11-2009, Toa an nhan dan Thanh
phé HO Chi Minh quyét dinh:

- X4c dinh nha dit tai 263 Tran Binh Trong 1a di san thira ké ctua cu Nguyén Van Hung, cu Lé
Thi Ngu; mdi ky phan thira ké duge huong 1a 10.655.687.000: 6 = 1.775.947.800 dong.

- Budc me con chi Phuong va ba Pao giao lai nha dat tranh chap cho ba Thudng, ba Xuan. Ba
Thuong, ba Xuan cé trach nhiém tra cho cac thira ké khac béng tién ma ho duoc huong.

- Ghi nhan viéc 6ng Nguyén Chi Trai cho con 1a anh Nguyén Chi D¢ dugc nhan ky phan
thira ké ctia ong.

Ngay 30-11-2009, chi Nguyén Thi Thuy Phuong c6 don khang cdo co ndi dung cho ring cu
Hung, cu Ngu chét da qua 10 nam nén thoi hiéu khoi kién vé thira ké khong con.

Ngay 15-3-2011, chi Phuong c6 don khang céo bd sung ndi dung:

- Cha chi 1a 6ng Trai khong dong y chia va dong ¥ cho chi quan 1y cin nha nay. Cac dong
thira ké khong c6 van ban xac nhin nha tranh chip 13 tai san chung chua chia. Cha me chi va
céc con trong d6 c6 chi da sdng 6n dinh hon 50 nim tai cin nha nay, da bao quan, giir gin cin
nha nhung nay lai budc me con chi phai ra khoi nha 1a khong thau tinh dat 1y.

Tai Ban an dan sy phic thim s6 116/2011/DS-PT ngay 10-5-2011, Toa phic thdm Toa an
nhan dén tdi cao tai Thanh phé HO Chi Minh quyét dinh: Giir nguyén Ban an so tham.

Ngay 16-6-2011, chi Nguyén Thi Thiiy Phuong c6 don dé nghi giam dbc thim Ban an dan sy
phiic tham néu trén.

Tai Quyét dinh s6 158/2014/KN-DS ngay 06-5-2014, Chanh 4an Toa an nhén dén tbi cao da
khang nghi Ban 4n dan su phuc tham néu trén; dé nghi Hoi déng Tham phan Toa an nhan dan
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t6i cao xét xtr giam dbc tham hity Ban an déan sy phtc thdm néu trén va Béan an dan su so
tham s6 3363/2009/DSST ngay 18-11-2009 cta Toa an nhan dan Thanh phé H6 Chi Minh;
giao hd so vu 4n cho Toda an nhan dan Thanh phé H6 Chi Minh xét xir so tham lai theo quy
dinh cua phap luat.

Tai phién toa giam doc tham, dai dién Vién ki€m sat nhan dan t6i cao nhat tri khang nghi cua
Chanh an Toa an nhan dan toi cao.

Héi dong Thim phan Toda 4n nhin dan tdi cao nhén dinh:

Vo chéng cu Nguyén Vin Hung (chét nam 1978), cu Lé Thi Ngu (chét nam 1992) c6 06
ngudi con gdm ba Nguyén Thi Xé, 6ng Nguyén Chi Trai, ba Nguyén Thi Xuan, ba Nguyén
Thi Thudng, ba Nguyén Thi Trinh va 6ng Nguyén Chi Trai. Vo chong 6ng Nguyén Chi Trai,
ba Ong Thi Manh c¢6 05 nguoi con 1a anh Nguyén Thuan Ly, anh Nguyén Thuan Huy, chi
Nguyén Thi Quéi Puong, anh Nguyén Chi Pat (sinh nim 1966), anh Nguyén Chi Pat (sinh
nam 1968). Ong Trai, ba Manh, anh Huy, chi Puong, anh Nguyén Chi Dat (sinh nim 1968) bi
tuyén bd chét ngay 31-3-2008 theo Quyét dinh s6 413/2008 ngay 31-3-2008 cua Toa &n nhan
dan Thanh phd H6 Chi Minh.

Cu Hung, cu Ngu chét déu khong dé lai di chuc. Céc con cua hai cu va chi Phuong (con 6ng
Trai) déu thira nhan cdn nha sb 263 dudng Tran Binh Trong, Phuong 4, Quén 5, Thanh phé
HO Chi Minh do cu Hung, cu Ngu nhan chuyén nhuong cia 6ng Dao Thanh Phung ndm 1953
1a tai san cua hai cu tao lap, hién tai dang do chi Phuong quan 1y, sir dung.

Nam 2008, ba Xuan, ba Thudng khoi kién yéu cau chia thira ké di san cua cu Hung, cu Ngu
dé lai.

Cac duong su déu xac dinh 6ng Trai dinh cu tai My trude ngay 01-7-1991. Toa 4n cap so
tham, phiic tham cin cir Nghi quyét 1037/2006/NQ-UBTVQH11 ngay 27-7-2006 ciia Uy ban
Thuong vu Quéc hoi xéac dinh thoi hiéu khoi kién thira ké ddi véi di san cia cu Hung van con
1a c6 co s6. Doi v6i di san ciia cu Ngu thi da hét thoi hiéu khoi kién yéu cau chia thira ké,
nhung 6ng Trai va céc déng thira ké cta hai cu déu thira nhan di san cta cu Ngu 1a tai san
chung ciia cac thira ké chua chia va déu nhét tri chia déu cho cac thira ké. Do do6, Toa 4n cap
so tham, phtic thdm can ctr tiéu muc a diém 2.4 muc 2 phan I Nghi quyét s6 02/2004/NQ-
HDTP ngay 10-8-2004 ctia Hoi dong Tham phan Toa an nhan dan tbi cao hudng dan ap dung
phap luat trong viéc giai quyét cac vu an dan sy, hon nhan va gia dinh dé chia phan di san cia
cu Ngu cho céc thira ké 12 ¢6 cén cu.

Cu Hung chét nam 1978, theo quy dinh cua Luat hon nhan va gia dinh ndm 1959 thi 6ng Trai
duoc huong 1/7 ky phan thira ké ciia cu Hung. Phan tai san 6ng Trai dwoc hudng ctia cu Hung
1a tai san chung cua vo chong 6ng Trai, ba Tu. Ba Tu chét nim 1980, cac thira ké ciia ba Tu
g@)m ong Trai va 03 ngudi con cua 6ng Trai, ba Tu trong d6 c¢6 chi Phugng. Nhu vay, chi
Phuong duoc hudng mot phan tai san ciia me 1a ba Tu, nhung 6ng Trai di dinh doat toan bd
ky phén thira ké ma ong duoc huong ciia cu Hung cho anh B 14 chua dung.

Chi Phugng sinh nam 1953 va cac duong sy xac dinh chi Phuong ¢ tai nha cia 6ng, ba tir nho
dén nay. Tu nam 1982, chi Phuong da 1a cha ho khAu tai nha dat nay, cu Ngu con séng nhung
& noi khac, ba Thudng chuyén ho khau vé tai ddy tir naim 1979 nhung khong & day, nén chi
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Phuong di truc tiép quan 1y, sir dung nha dat tranh chap tir sau khi cu Ngu chét dén nay. Cac
duong sy khac déu c6 noi & 6n dinh noi khac. Khi chia thira ké va tai san chung, Toa an cap
so thAm va phuc thAm khong xem xét tao diéu kién cho chi Phuong c¢6 chd ¢ ma budc chi
Phuong phai giao lai nha cho cac nguyén don trong d6 c6 phan quyén tai san chi Phuong
duoc hudng thira ké cia me 13 ba Tu 13 chua phu hop.

Tuy chi Phuong khong phai thira ké thudc hang thira ké thi nhét ciia cu Hung, cu Ngu, nhung
13 chau noi cua hai cu va c6 nhiéu cong stc quan 1y, da chi tién stra chita nha nhung trong qua
trinh giai quyét vu 4n, chi Phuong khong yéu cau xem xét cong stc vi chi Phuong cho rang
vu 4n da hét thoi hiéu chia thira ké, khong dong y tra nha dat cho cac thira ké. Nhu vay, yéu
cau cua chi Phuong d& nghi xac dinh quyén loi 14 16n hon yéu cdu xem xét vé& cong stc,
nhung Toda an cdp so thim, phic tham chua xem xét cong stic cho chi Phuong 13 giai quyét
chua triét dé yéu ciu cua duong su.

Vi céc 18 trén, can ¢ vao khoan 3 Diéu 297, khoan 1, 2 Diéu 299 B luat t6 tung dan su da
duoc sira d6i, bd sung nam 2011;

QUYET PINH

Huy toan bd Ban 4n déan sy phic tham sé 116/2011/DS-PT ngay 10-5-2011 ciia Toa phiic
tham Toa an nhan dan tdi cao tai Thanh phé Ho Chi Minh va huy toan by Ban an dan sy so
tham s6 3363/2009/DSST ngay 18-11-2009 ciia Toa an nhan dan Thanh phé H6 Chi Minh vé
vu 4n tranh chép thira ké tai san giita nguyén don 1a ba Nguyén Thi Thudng, ba Nguyén Thi
Xuan v6i bi don 1a chi Nguyén Thi Thity Phuong va nhitng nguoi ¢6 quyén loi, nghia vy lién
quan khéc.

Giao hd so vu an cho Toa an nhan dan Thanh phé Ho Chi Minh xét xir so tham lai theo quy
dinh cua phap luat.

NOI DUNG AN LE

“Cy Hung chét nam 1978, theo quy dinh ciia Ludt hén nhan va gia dinh nam 1959 thi é6ng
Trdi dwoc huong 1/7 ky phan thira ké ciia cu Hung. Phan tdi san ong Trdi dwoc hwéng ciia cu
Hung la tai san chung ciia vo chong éng Trdi, ba Tw. Ba Tw chét nam 1980, cdc thira ké ciia
ba Tw gom ong Trai va 03 nguoi con ciia 6ng Trdi, ba Tuw trong dé c6 chi Phurong.

Tuy chi Phieong khong phdi thira ké thudc hang thiva ké thir nhdt ciia cu Hung, cu Ngw, nhiung
la chdu ndi ciia hai cu va c6 nhiéu cong sicc quan Iy, da chi tién sira chita nha nhung trong
qud trinh gidi quyét vu dn, chi Phuong khéng yéu cau xem xét cong sirc vi chi Phwong cho
rang vu an da hét thoi hiéu chia thira ké, khéng dong ¥ tra nha ddt cho cdc thira ké. Nhr vy,
yéu cau ciia chi Phwong dé nghi xdc dinh quyén loi la 16n hon yéu cau xem xét vé cong sirc,
nhwng Toa dn cdp so tham, phiic tham chica xem xét cong sirc cho chi Phwong la gidi quyét
chira triét dé yéu cau ciia dwong su.”
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